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Dear Secretary Dortch.

On December 30, 2010, the Sixth Circuit Court of Appeals, in Philip J. Charvat v.
Echostar Satellite, LLC, No. 09-4525, recognizing the broad authority and discretion of the
Federal Communications Commission to interpret and enforce the Telephone Consumer
Protection Act, 47 U.S.C. § 227, and its implementing regulations, 47 C.F.R. § 64.1200(a)(2),

“referred” this case to the FCC, pursuant to the “doctrine of primary jurisdiction,” for the FCC’s
review and comment.

In accord with such referral, enclosed please find one (1) original and nine (9) copies of
the Petition For An Expedited Clarification Of And Ruling On The Telephone Consumer
Protection Act of 1991, Submitted by Philip J. Charvat.

Please call upon me if you have any questions as to this filing.

Very truly youfs,

Matthew P McCue

340 Union Ave. = Framingham, MA 01702 = Tel: 508 620 1166 = Fax: 508 820 3311

web address: http://mmccue.massattorneys.net » e-mail: mmccue@massattorneys.net







L. SUMMARY

On December 30, 2010, the Sixth Circuit Court of Appeals, in Philip J. Charvat v.

Echostar Satellite, LLC, No. 09-4525, recognizing the broad authority and discretion of the

Federal Communications Commission (“FCC”) to interpret and enforce the Telephone Consumer

Protection Act, 47 U.S.C. § 227 (“TCPA”), and its implementing regulations, 47 C.F.R. §

64.1200(a)(2), “referred this matter” to the FCC pursuant to the “doctrine of primary

jurisdiction.” Pursuant to the Order of the Sixth Circuit, the petitioner Philip J. Charvat (“Mr.

Charvat”), respectfully petitions the FCC for a declaratory ruling generally consistent with the

principles set forth in the FCC’s Amicus Curiae brief submitted to the Sixth Circuit Court of

Appeals, attached at Exhibit 1. More specifically, Mr. Charvat, requests that the FCC declare

and recognize that:

The FCC has long stated that an entity need not itself have physically transmitted, sent, or
directly dialed a “telephone solicitation” or “unsolicited advertisement” in order to be
subject to liability for a violation of the TCPA, any sub-section of the TCPA, or of the
TCPA'’s implementing regulations and interpretive decisions as issued by the FCC. If the
“telephone solicitation” or “unsolicited advertisement” is dialed or sent “on behalf of” an
entity, that entity is responsible for making sure that such a solicitation is compliant with
the TCPA, and is liable if it is not compliant.

Whether a call is made “on behalf of” an entity should be determined by the plain
meaning of such words. A call is made “on behalf of” or “for the benefit of” an entity if
it is made in the entity’s interest, by an individual that represents that entity’s interest, or
for the entity’s benefit. Most simply stated, the entity on whose behalf a call is made is
the entity whose goods or services are the subject of the alleged illegal call.

If the TCPA’s prohibition against advertising via pre-recorded message, set forth at 47
U.S.C. § 227(b)(1)(B), 1s interpreted to extend only to the entity that physically dialed an
illegal call, and not with the entity “on whose behalf” such a call is made, the TCPA’s strict
prohibition against telemarketing via pre-recorded message would be eviscerated. To avoid
such a result, generally accepted principles of agency and joint venture law should be
applied to ensure that entities who violate the TCPA, via third parties, are appropriately held
accountable.

An entity must not be allowed to escape responsibility for telephone solicitations or
advertisements made, in violation of the TCPA, on its behalf or for its benefit, by












The FCC further advised that whether a call is made “on behalf of” an entity should not be
made based upon state specific principles of agency law that could undermine the regulatory
scheme the TCPA was enacted to create. The FCC then requested that the Sixth Circuit “refer” the
appeal to the FCC, pursuant to the “doctrine of primary jurisdiction” to allow the FCC to more
thoroughly evaluate, and to seek public comment, on the issues that have arisen in this case.

On December 30, 2010, the Sixth Circuit in Philip J. Charvat v. Echostar Satellite, LLC,
No. 09-4525 (Sixth Cir. 12/30/2010) formally referred *“‘the matter” to the FCC for its review and
determination of the key issues on appeal. The referral from the Sixth Circuit seeks guidance from
the FCC as to the proper interpretation of the phrase “on behalf of ,” and the term “initiate,” in the
context of the TCPA, the FCC’s TCPA regulations, and the various Orders issued by the FCC
regarding the TCPA and its regulations.

III. ISSUES PRESENTED TO THE FCC FOR REVIEW

A. The TCPA Was Enacted To Protect The Privacy Rights of Consumers And
Explicitly Empowered Consumers To Enforce The TCPA Via Private Rights of
Action.

On December 20, 1991, Congress enacted the TCPA in an effort to address certain
telemarketing practices widely considered invasive of consumer privacy. In enacting the TCPA,
Congress specifically imposed heightened restrictions on the widespread practice of
telemarketing via Robocall. The TCPA’s specific focus on Robocalls was intentional because

Congress recognized that such calls are more intrusive to the privacy concerns of the called party

than live solicitations. 1

1 For example, Chairman Markey noted that: Today in America more than 300,000
solicitors make more than 19 million calls every day, while some 75,000 stockbrokers make 1.5
billion telemarketing calls a year. Automatic dialing machines, on the other hand, have the
capacity to call 20 million Americans during the course of a single day, with each individual
machine delivering a prerecorded message to 1,000 homes. See In The Matter of Rules and
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“no person under Echostar’s direct control engaged in the conduct that allegedly

violated the TCPA. The Retailers truly acted as independent contractors as opposed

to agents of Echostar.”

Id. at 677. The Trial Court, accordingly, granted summary judgment to Echostar stating “no
reasonable juror could find that Echostar retained the right to control the manner or means by which
the Retailers carried out their contractual duties.” /d.

The Trial Court’s presumption that Echostar’s liability for the Calls required a specific
showing that Echostar directly engaged in the illegal telemarketing at issue, or specifically
controlled the manner in which telemarketing was conducted by its retailers, was clear error. Such
an interpretation of the TCPA stands in stark contrast to the FCC’s long stated warning that “a
company on whose behalf a telephone solicitation is made bears the responsibility for any violation
of our telemarketing rules and calls placed by a third party on behalf of that company are treated
as if the company itself placed the call.” See In The Matter of Rules and Regulations
Implementing the Telephone Consumer Protection Act of 1991, Request of State Farm Mutual
Automobile Insurance Company for Clarification and Declaratory Ruling, CG Docket No. 02-
278,20 F.C.C.R. 13664 at §7 (August 17, 2005); In The Matter of Rules and Regulations
Implementing the Telephone Consumer Protection Act of 1991, Memorandum Opinion and
Order, 10 F.C.C.R. 12391 at Y13 (1995); In The Matter of Rules and Regulations Implementing
the Telephone Consumer Protection Act of 1991, Request of ACA International for Clarification
and Declaratory Ruling, CG 02-278, 23 F.C.C.R. 559 10 (Jan. 4, 2008).

The Calls were placed by third-party retailers of Echostar. The Calls were “telephone

solicitations.” The Calls were “unsolicited advertisements.” The Calls violated the TCPA. The

Calls sought to benefit Echostar by selling Echostar’s goods and services, and to solicit Mr. Charvat
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to become an Echostar subscriber and customer. Although the Calls undeniably were initiated for
Echostar’s benefit, The Trial Court did not treat the Calls as if Echostar itself placed the calls.

Whether or not a telephone solicitation is made “on behalf of” or “for the benefit of” a
particular entity does not require specific proof of agency or control. The ordinary meaning of “on
behalf of” is “in the interest of,” Merruam Webster's Collegiate Dictionary 103 (1 0" ed. 1999), or
“as a representative of,” or “for the benefit of.” Webster’s Third New International Dictionary, 198
(2002). Accordingly, a “telephone solicitation” is made “on behalf of” an entity if it is in the
entity’s “interest” or in its “aid” or for its “benefit.” Most simply stated, a “telephone solicitation” is
made “on behalf of” an entity if the entity’s goods or services are promoted in, or are the subject of,
the “telephone solicitation™ at issue.4

A telephone solicitation, in violation of 47 U.S.C. § 227(b)(1)(B) (prohibition against
Robocall), may be enforced by a consumer, via the private right of action at 47 U.S.C. § 227 (b)(3) ,
against the entity who benefitted from the telephone solicitation or unsolicited advertisement, or in
whose interest the telephone solicitation or unsolicited advertisement was made. Similarly, a
telephone solicitation, in violation of 47 U.S.C. § 227(c) (specifying Do Not Call and time of day
requirements for telemarketing calls), may be enforced by a consumer, via the private right of action
at 47 U.S.C. § 227 (c)(5), against the entity who benefitted from the telephone solicitation, or in
whose interest the telephone solicitation was made. Under both private rights of action, the entity
who benefits from the telephone solicitation at issue is responsible to ensure compliance with a// the
provisions of the TCPA. To prevail, all a consumer need demonstrate is that the telephone
solicitation or unsolicited advertisement at issue was made for the defendant entity’s benefit.

Although the entity that initiates an illegal call and the entity “on whose behalf” a call is made will

4 This is the exact definition the FCC has applied in determining whether an entity is the “sender” of an unsolicited
facsimile advertisement in violation of the TCPA.
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deemed to extend to Robocalls in violation of 47 U.S.C. § 227(b)(1)(B), as enforced via 47
U.S.C. § 227 (b)(3), the FCC should apply generally recognized principles of agency, and joint
venture law, to enforce the TCPA and to protect consumers from intrusive telemarketing practices.

For example, the doctrine of respondeat superior generally recognizes that a principal’s
liability for a tort committed by an agent is secondary or vicarious, and once vicarious liability for
negligence is established, the principal becomes strictly liable for damages attributable to the
conduct of the person from whom negligence is imputed to the principal. See 24 Corpus Juris
Secundum, Agency, § 426 (2010). Such liability of the principal arises if the actions of the agent
are committed while acting in the scope of the agency relationship. /d. at § 425. A principal will
also be deemed responsible for the actions of its agent, if the principal has made it apparent to a
third party that the agent was authorized to act on the principal’s behalf. /d. at § 419. A principal
who negligently hires or fails to supervise and agent may similarly be liable for the agent’s
misconduct. /d. at § 423. Finally, a principal will be deemed to have “ratified” an act of its agent, if
it accepts the benefits of an agent’s actions, even though such actions may not have been previously
authorized. See 2A Corpus Juris Secundum, Agency, § 84 (2010). Similarly, under generally
accepted and recognized principles of law entities engaged in a Joint Venture will generally be
liable for the acts of one another who are engaged in the common enterprise. See 484 Corpus Juris
Secundum, Joint Ventures, Liability to Third Persons, § 57 (2010).

There is no doubt that Echostar’s retailers had actual authority to market Echostar’s goods
and services on its behalf. As Echostar’s retailers were authorized to market on its behalf, Echostar
is liable for the misconduct of its retailers arising from their efforts to market Echostar’s goods and
services. Echostar also led consumers to believe that Echostar’s retailers had apparent authority to

market on its behalf as Echostar explicitly authorized its retailers to market on behalf of, and in the
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name of, Dish Network. Finally, it is alleged that Echostar was well aware that its retailers were
telemarketing on its behalf via Robocall, but allowed such conduct to continue and reaped the
benefits of such conduct. Accordingly, Echostar may be liable for its retailer’s violation of the
TCPA as (1) it failed to properly supervise its retailers, and/or (2) it ratified the actions of its
retailers by accepting the benefits of illegal telemarketing. Alternatively, the contractual
relationship between Echostar and its “retailers” is a classic joint venture, pursuant to which
Echostar may be liable for harm caused to third parties arising from a common enterprise.

Under these circumstances, applying general concepts of agency and joint venture law, and
applying those concepts in a fashion that effectuates and does not defeat the TCPA’s intent,
Echostar, and similarly situated entities that seek to benefit from illegal telemarketing physically
conducted by third parties, can be held accountable under the TCPA.5

E. Entities On Whose Behalf Telephone Solicitations Are Made Cannot Escape
Responsibility By Claiming Lack of Authority, Lack of Actual Knowledge Of The
Telemarketing Method Being Used, Or By Pointing To Self Serving Contract
Language Requiring Legal Compliance.

There will be no end to the creative arguments that sophisticated and well financed
defendants will make in an effort to circumvent the TCPA. Echostar, and other entities with similar

business models who regularly engage in telemarketing, via third parties, will argue that they cannot

be held responsible for telephone solicitations or unsolicited advertisements initiated on their behalf

5 Also in the alternative, the FCC may extend liability for a Robocall violation of the TCPA to
the entity who ultimately benefits from the call by applying a broad interpretation of the word
“initiate” as it appears in 47 U.S.C. 227 (b)(1)(B). The definition of “initiate” is “to cause or
facilitate the beginning of; set going.” Merriam-Webster Dictionary, www.merriam-webster.com
(last visited on February 18, 2011). By authorizing its retailers to telemarket on its behalf, and by
compensating its retailers for finding new Dish subscribers, Echostar facilitated or set into motion,
the facts that ultimately led to the illegal Robocall telemarketing campaign at issue. Echostar, and
the telemarketing industry, will argue that “initiates” means “directly place” and will claim that only
the entity that physically dials an illegal call in violation of the TCPA is responsible for such a
violation. Such a limited definition fails to effectuate the TCPA’s intent to protect consumers from
intrusive and abusive telemarketing practices and should be rejected.
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IV. CONCLUSION

The Sixth Circuit Court has inquired “whether under 47 U.S.C. § 227(b)(1)(B), and the
accompanying regulations, an entity is liable for calls that it did not initiate...” The answer to this
question is YES. A violation 0f47 U.S.C. § 227(b)(1)(B) may be enforced by a consumer, via the
private right of action found at 47 U.S.C. § 227 (b)(3), even against an entity that did not itself
physically dial the call, so long as the Robocall at issue was a “telephone solicitation” made by a
third party on the entity’s behalf.

The Sixth Circuit has also inquired whether the determination of “on behalf of” liability
requires the application of agency law principles. The answer to this question is NO. Whether or
not a telephone solicitation is made “on behalf of” a particular entity does not require specific proof
of agency or control. The ordinary meaning of “on behalf of’ means “in the interest of,” “as a
representative of,” or “for the benefit of.” Accordingly, a “telephone solicitation™ is made “on
behalf of” an entity if it is in the organization’s “interest” or in its “aid” or for its “benefit. Most
simply stated, a “telephone solicitation” is made “on behalf of’ an entity if the entity’s goods or
services are promoted in, or are the subject of, the “telephone solicitation” at issue.

In the alternative, however, if the FCC were to conclude that the meaning of “on behalf of”
liability does not turn on the plain meaning of these words, then common law principles of agency
and joint venture law, should be recognized to determine whether “on behalf of” liability should
apply so that an entity, such as Echostar, is not allowed to reap the benefits of illegal telemarketing
conducted by its retailers simply be claiming that it did not press the dial button on the Robocall at
issue or by claiming it had no actual knowledge that Robocall telemarketing was, in fact, taking

place.
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In sum, the Calls sent to Mr. Charvat by Echostar’s retailers, sought to sell Echostar’s goods
and services. As such, the Calls are “telephone solicitations” as that term is defined by the TCPA.
The Calls promoted Echostar’s goods and services, and accordingly, were made on Echostar’s
behalf. The TCPA, as interpreted and enforced by the FCC, mandates that any telephone
solicitations placed by a third party on behalf of a company, in violation of any provision of the
TCPA, are treated as if the company itself placed the call. Accordingly, if the Calls made to Mr.
Charvat’s home were in violation of the TCPA, Echostar is liable just as if it had dialed the Calls

itself.

RESPECTFULLY SUBMITTED,
PHILIP J. CHARVAT,

M -

Matthew P. McCue

The Law Office of Matthew P. McCue
340 Union Avenue

Framingham, MA 01790

(508) 620-1166

(508) 820-3311 facsimile
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